Elements to constitute liability — For liability to be established against a solicitor, the following 
elements must be proven:- 


Article: Solicitors’ Liability against Client and Third Party [2013] 3 MLJ — Malayan Law 
Journal Article 


As the title suggests, this article provides an in-depth analysis and comprehensive explanation 
on the solicitors’ liability against client and third party. The crux or the focal point of this article 
is that it discusses the three elements that must be proven in establishing a solicitor’s liability 
against client and third party. These elements include the existence of special relationship 
between the client and his solicitor; that the party has acted in reliance of his solicitor’s 
instruction; and that the party has suffered damages accordingly and the damages must be 
foreseeable. 


Briefly speaking, a duty of care is a legal duty requiring the professional (which is in this 
situation, the solicitor) to act with a standard of care and skill when dealing with their client. 


An excerpt from the article: 


The phrase ‘duty of care’ has been defined as a requirement that a person acts toward others 
and the public with the watchfulness, attention, caution, and prudence that a reasonable person 
in the circumstances would use. If a person’s actions do not meet this standard of care, then the 


acts are considered negligent, and any damage resulting may be claimed in a lawsuit for 
negligence. 


In other words, we as professionals owe a higher degree of care towards our clients in the sense 
that, we are expected to deliver excellent legal service without committing negligence and able 
to demonstrate a higher level of professionalism and standards. 


The term “special relationship” here refers to the fiduciary relationship which exists between 
the client and the solicitor. The case of Caparo Industries ple v. Dickman demonstrates the 
latest developments to the interpretation of the doctrine of special relationship affecting 
professionals. Caparo is the landmark case which has created the tripartite test in establishing 


a duty of care. This test departs from Donoghue v. Stevenson and the Wilberforce test laid 


down in Anns v. Merton London Borough Council which starts from the assumption that there 


is a duty of care, and that harm was foreseeable unless there is good reason to judge otherwise. 
Whereas Caparo starts from the assumption no duty is owed unless the criterias of the three- 
stage test are satisfied. These criterias are Foreseeability, Proximity and whether it is fair, just, 
and reasonable to impose such a duty. 


Furthermore, Lord Reid in the case of Hedley Byrne & Co Ltd v Heller & Partners stated that 


a duty of care would arise where: 


It is plain that the party seeking information or advice trusted the other to exercise such a degree 
of care as the circumstances required, where it was reasonable for him to do that, and where 


the other gave the information or advice when he knew or ought to have known that the inquirer 
was relying on him. 
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In proving the second element, the defendant or the party alleging liability against the solicitor 
must be able to prove that he has suffered loss as a result of his reliance on the solicitor. In the 
case of Hedley Byrne & Co Ltd v Heller & Partners Ltd, the Court had laid down another 
element that must be satisfied besides the element of special relationship, that there must be 
reliance on the party to constitute the negligence. 


Lord Morris stated that a duty of care will arise if a person takes it upon himself to give 
information or advice to or allows his information or advice to be passed on to, another person 
who, as he knows, will rely on it, in a realm where the others could reasonably rely on his 
judgement, his skill, or his ability to make careful inquiry. 


Meaning to say, if a solicitor places himself in a situation where he is taking the responsibility 
to give information or advice to a person and he knows that the person or others would rely on 
the information or his advice, expertise, or skills, then a duty of care will arise here. 


In the same vein, Lord Pearce approved the dissenting judgment of Denning LJ in Candler v 


Crane, Christmas & Co where Lord Justice Denning said: 


Person who engaged in a calling which requires special knowledge and skill ... From very 
early times it has been held that they owed a duty of care to those who are closely and directly 


affected by their work apart altogether from any contract ... 


Moving on to the third element... 


In proving this third element, it must be proven that the client has suffered damages or losses 
as a result of the advice given by the solicitor and the damages must be foreseeable. To 
elaborate more on this element, it can be illustrated by the case of Cook v S as in Groom v 
Crocker, whereby the issue was the correct measure of damages in an action against a solicitor 
for negligence in conducting the client’s affairs. The defendant had badly advised the plaintiff 
in relation to divorce proceedings so that a decree was granted to her husband on his 
undefended petition whereas she could have cross-petitioned on the ground of his adultery. The 
defendant had also failed to make an application for maintenance of the child of the marriage. 
The plaintiff claimed, inter alia, damages for loss of earnings attributed to a breakdown in 
health as a result of the mishandled proceedings. The question arose whether this was a 
recoverable head of damages; Lawton J held that the claim was too remote because the claim 
was one in contract. A client can bring actions in both tort and in contract against the solicitor. 
So, in this case, the judge said that the claim was one in contract. 
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